
 

 
 
 

 
November 2, 2023 

 
 
The Honorable Janet Yellen 
Secretary 
U.S. Department of Treasury 
1500 Pennsylvania Avenue NW 
Washington, DC 20220 
 
 
Dear Secretary Yellen: 
 
I am writing to you in your capacity as Chair of the Financial Stability Oversight Council (FSOC) 
ahead of its meeting on November 3, 2023, to urge the Council to finalize its proposed interpretive 
guidance on nonbank financial company designations, and to use those authorities to designate 
and subject nonbank entities to heightened regulation to mitigate their risks on the stability of the 
financial system.1 Nonbank financial institutions (nonbanks) were “major contributors” to the 
2008 financial crisis and also posed evident risks to the financial system during the 2020 COVID-
19 pandemic.2 The rapid growth of these entities – hedge funds, insurance companies, asset 
managers, money market funds, and more – and their aggressive lending calls for an “urgent need” 
to address their growing threats to U.S. financial stability.3 
 
The 2008 financial crisis demonstrated how the failure of large financial firms that are not 
regulated depository institutions but which “serve as intermediaries to channel savings into 
investment”4 – or so-called “shadow banks” – could threaten the safety and soundness of the 
financial system.5 In response, the Dodd-Frank Wall Street Reform and Consumer Protection Act 
of 2010 (DFA) authorized FSOC to designate certain nonbank financial companies and financial 
market utilities as a “systemically important financial institution” (SIFI) and subject those entities 
to “heightened prudential regulation” by the Federal Reserve if their failure would harm U.S 

                                                 
1 U.S. Department of the Treasury, Council Meetings, 2023, https://home.treasury.gov/policy-issues/financial-
markets-financial-institutions-and-fiscal-service/fsoc/council-meetings; Federal Register, “Authority To Require 
Supervision and Regulation of Certain Nonbank Financial Companies,” Financial Stability Oversight Council, April 
28, 2023, https://www.federalregister.gov/documents/2023/04/28/2023-08964/authority-to-require-supervision-and-
regulation-of-certain-nonbank-financial-companies. 
2 Federal Deposit Insurance Corporation, “Remarks by FDIC Chairman Martin J. Gruenberg at the Exchequer Club on 
the Financial Stability Risks of Nonbank Financial Institutions,” September 20, 2023, 
https://www.fdic.gov/news/speeches/2023/spsept2023.html. 
3 Id.; New York Times, “Bank Turmoil Is Paving the Way for Even Bigger ‘Shadow Banks,’” Lauren Hirsch, May 6, 
2023, https://www.nytimes.com/2023/05/06/business/dealbook/bank-crisis-shadow-banks.html; Bloomberg, 
“America’s Shadow Banks Need Some Attention, Too,” Editorial Board, April 20, 2023, 
https://www.bloomberg.com/opinion/articles/2023-04-20/shadow-banking-regulators-should-keep-watch-on-nbfi-
risks.  
4 Board of Governors of the Federal Reserve System, “Causes of the Recent Financial and Economic Crisis,” Ben S. 
Bernanke, September 2, 2010, https://www.federalreserve.gov/newsevents/testimony/bernanke20100902a.htm.  
5 Id.  
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financial stability.6 As experts have noted, “[m]aking systemically significant banks and nonbanks 
subject to a similar regulatory regime was intended to end the misaligned incentives and 
opportunities for regulatory arbitrage as heightened regulation forces those entities to internalize 
the costs of their high-risk behavior.”7 In other words, SIFI designations allow regulators to apply 
a standard set of rules to large and important financial institutions of all kinds, helping ensure that 
threats to the financial system don’t accumulate in its most under-regulated pockets.  
 
During the Obama administration, FSOC used its authorities to designate four nonbanks as 
systemically important: American International Group (AIG) – which received roughly $182 
billion in bailout funds from the U.S. government during the financial crisis8 – Prudential, 
MetLife, and GE Capital.9  
 
Under the Trump administration, however, FSOC irresponsibly dropped SIFI designations for 
these risky institutions and weakened its own oversight power.10 At the time, your predecessors at 
FSOC wrote in a letter to former Secretary Mnuchin and Fed Chair Powell that “[t]hese changes 
would make it impossible to prevent the build-up of risk in financial institutions whose failure 
would threaten the stability of the system as a whole.”11 I applauded FSOC for taking important 
steps under the Biden administration to strengthen its designation process to protect the stability of 
the financial system.12 FSOC has proposed changes to (1) eliminate a statement from the 2019 
Interpretative Guidance that calls for the Council to rely on federal and state regulators to address 
risks before the Council considers potential designations, (2) implement an analytic framework 
that increases public transparency into how the Council evaluates risks to financial stability, and 

                                                 
6 U.S. Department of the Treasury, “Designations,” https://home.treasury.gov/policy-issues/financial-markets-
financial-institutions-and-fiscal-service/fsoc/designations; Congressional Research Service, “Financial Stability 
Oversight Council (FSOC): Structure and Activities,” February 12, 2018, 
https://crsreports.congress.gov/product/pdf/R/R45052. 
7 The American Prospect, “Trump’s Assault on Financial Reform,” June 12, 2019, Dennis Kelleher, 
https://prospect.org/economy/trump-s-assault-financial-reform/.  
8 U.S. Department of the Treasury, AIG Program Status, https://home.treasury.gov/data/troubled-assets-relief-
program/aig/status.  
9 Financial Stability Oversight Council, “Basis of the Financial Stability Oversight Council’s Final Determination 
Regarding American International Group, Inc.,” July 8, 2013, 
https://home.treasury.gov/system/files/261/American%20International%20Group%2C%20Inc.pdf; Financial Stability 
Oversight Council, “Basis of the Financial Stability Oversight Council’s Final Determination Regarding Prudential 
Financial,” September 19, 2013, https://home.treasury.gov/system/files/261/Prudential%20Financial%20Inc.pdf;  
10 The American Prospect, “Trump’s Assault on Financial Reform,” June 12, 2019, Dennis Kelleher, 
https://prospect.org/economy/trump-s-assault-financial-reform/.  
11 Letter from Timothy F. Geithner, Jacob J. Lew, Ben S. Bernanke, and Janet L. Yellen to Secretary Steven T. 
Mnuchin and Chairman Jerome Powell, May 13, 2019, https://int.nyt.com/data/documenthelper/887-bernanke-
geithner-lew-yellen-letter/a22621b202dfcb0fe06e/optimized/full.pdf#page=1; The New York Times, “Former Top 
Financial Regulators Warn Against Move to Ease Oversight of Firms,” Alan Rappeport, May 13, 2019, 
https://www.nytimes.com/2019/05/13/us/politics/financial-regulation-trump-administration.html.  
12 Office of U.S. Senator Elizabeth Warren, “Senator Warren Applauds Regulators for Rescinding Trump 
Administration Guidance, Urges Council to Protect Financial System After Banking Crisis,” press release, April 21, 
2023, https://www.warren.senate.gov/newsroom/press-releases/senator-warren-applauds-regulators-for-rescinding-
trump-administration-guidance-urges-council-to-protect-financial-system-after-banking-crisis; Federal Register, 
“Authority To Require Supervision and Regulation of Certain Nonbank Financial Companies,” Financial Stability 
Oversight Council, April 28, 2023, https://www.federalregister.gov/documents/2023/04/28/2023-08964/authority-to-
require-supervision-and-regulation-of-certain-nonbank-financial-companies. 
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(3) drop language from the 2019 Interpretive Guidance that requires the Council to perform a cost-
benefit analysis that considers a firm’s material financial distress.13 
 
Now, the Council must finalize this proposed guidance to remove previous interpretations that 
“unduly hamper[s] the Council’s ability to use the statutory authority Congress provided to it,” 
and fully exercise its designation authority. If the Council continues to only use this authority 
“sparingly,”14 nonbanks will continue to take advantage of the lack of regulatory scrutiny and rely 
on “excessive leverage and volatile funding sources” that make themselves vulnerable to 
collapse.15 
 
FSOC must act now given that nonbanks have expanded rapidly and now provide almost 60 
percent of all consumer and business credit.16 I am especially concerned by how their inherent 
vulnerabilities are amplified in light of the current risks caused by rising interest rates: the losses 
in commercial real estate and the leveraged lending market are among those growing risks.17 
Nonbank mortgage lenders wrote at least 7 out of every 10 home loans last year.18 Yet, FSOC 
noted in its annual report that nonbank mortgage originators were loosening their underwriting 
standards, relying on short-term wholesale funding, and operating with limited capital and loss-
absorbing capacity, potentially exposing themselves to extreme strains in the event of widespread 
mortgage delinquency.19 By taking on these risks with no oversight or accountability, nonbanks 
have spread these vulnerabilities across the financial system. Any shocks to a nonbank lender, 
such as rising defaults given high interest rates,20 could ripple out and overwhelm the entire 
economy’s financial stability. 
 

                                                 
13 Federal Register, “Authority To Require Supervision and Regulation of Certain Nonbank Financial Companies,” 
Financial Stability Oversight Council, April 28, 2023, https://www.federalregister.gov/documents/2023/04/28/2023-
08964/authority-to-require-supervision-and-regulation-of-certain-nonbank-financial-companies. 
14 Id. 
15 Federal Deposit Insurance Corporation, “Remarks by FDIC Chairman Martin J. Gruenberg at the Exchequer Club 
on the Financial Stability Risks of Nonbank Financial Institutions,” September 20, 2023, 
https://www.fdic.gov/news/speeches/2023/spsept2023.html. 
16 Washington Post, “Financial risks grow in shadowy corner of markets, worrying Washington,” David J. Lynch, 
December 19, 2022, https://www.washingtonpost.com/business/2022/12/18/shadow-banking-financial-risk/.  
17 Washington Post, “Moody’s downgrades 10 regional banks as crisis pressures persist,” Tory Newmyer, August 8, 
2023, https://www.washingtonpost.com/business/2023/08/08/moodys-banks-downgrade/; Wall Street Journal, 
“Private Equity Turns To Direct Lenders s Leveraged Loans Dry Up,” Chris Cumming, June 8, 2022, 
https://www.wsj.com/articles/private-equity-turns-to-directlenders-as-leveraged-loans-dry-up-11654682400; Letter 
from U.S. Senate Elizabeth Warren to the Financial Stability Oversight Council, September 13, 2023, 
https://www.warren.senate.gov/imo/media/doc/2023.09.13%20Letter%20to%20FSOC%20re%20bonds%20commerci
al%20real%20estate%20leveraged%20lending.pdf.  
18 Washington Post, “Financial risks grow in shadowy corner of markets, worrying Washington,” David J. Lynch, 
December 19, 2022, https://www.washingtonpost.com/business/2022/12/18/shadow-banking-financial-risk/.  
19 Financial Stability Oversight Council, “Annual Report,” December 16, 2022, p. 62, 
https://home.treasury.gov/system/files/261/FSOC2022AnnualReport.pdf. 
20 Id., p. 8; Washington Post, “Financial risks grow in shadowy corner of markets, worrying Washington,” David J. 
Lynch, December 19, 2022, https://www.washingtonpost.com/business/2022/12/18/shadow-banking-financial-risk/. 
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FSOC must quickly finalize its proposed guidance interpretations to “enhance [its] ability to 
address financial stability risks.”21 But finalizing the proposed interpretive guidance is not enough. 
FSOC must also exercise its designation authority to effectively carry out its responsibility of 
addressing potential risks to the U.S. financial system before they destabilize the system. Past 
financial crises have demonstrated how nonbanks could be catalysts of future financial crises.22 
FSOC has the opportunity to act now to protect the U.S. financial system, and I urge the Council 
to make a swift decision to do so at its upcoming meeting. 
 

      
 Sincerely, 

 
 
 
_____________________ 

      Elizabeth Warren 
United States Senator 

                                                 
21 U.S. Department of the Treasury, “FSOC Issues for Public Comment Proposed Analytic Framework for Financial 
Stability Risks and Proposed Guidance on Nonbank Financial Company Determinations,” press release, April 21, 
2023, https://home.treasury.gov/news/press-releases/jy1432. 
22 Axios, “The looming danger of non-banks,” Felix Salmon, October 21, 2018, 
https://www.axios.com/2018/10/21/prudential-non-banks-future-financial-crises. 
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